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MISUSE OF DRUGS AMENDMENT BILL 2011 

Receipt and First Reading 
Bill received from the Assembly; and, on motion by Hon Peter Collier (Minister for Energy), read a first time. 

Second Reading 
HON PETER COLLIER (North Metropolitan — Minister for Energy) [5.07 pm]: I move — 

That the bill be now read a second time. 

During the 2008 election campaign the Liberal Party released its policy “Tackling Illicit Drugs in our 
Community: Law Enforcement”, which outlined four initiatives to tackle illicit drugs in WA. The first was 
addressed by the Cannabis Law Reform Act 2010, which took effect on 1 August 2011. The three remaining 
initiatives to be addressed by the Misuse of Drugs Amendment Bill 2011 crack down on drug dealers who sell or 
supply illicit drugs to children. At present, the Misuse of Drugs Act 1981 makes it an offence for a person to sell 
or supply, or offer to sell or supply, a prohibited drug to another person. The maximum penalty for drugs other 
than cannabis is imprisonment for 25 years or a fine of $100 000 or both. The maximum penalty for selling or 
supplying cannabis is imprisonment of 10 years or a fine not exceeding $20 000 or both. Currently, the act does 
not provide a separate offence or aggravated offence for the sale or supply of a prohibited drug to a child, 
Instead, it is left to the discretion of the court whether to impose a more severe sentence where the offence 
involves a child victim. It is proposed that the range of sentencing options available to a court for such offences 
will be limited and mandatory terms of imprisonment will be imposed for repeat offenders. 

For a first offence, the sentencing options available to the courts will be limited to include only suspended 
imprisonment, conditional suspended imprisonment or a term of imprisonment. This will ensure lower level 
sentencing options, such as community-based orders and fines, will not be imposed upon adults found guilty of 
such offences. For a second or subsequent offence, the court will be required to impose a term of imprisonment 
of at least six months. The government is keen to see how effective these changes will be in protecting children 
from the sale of prohibited drugs, and accordingly the bill contains a requirement for the minister to review the 
operation and effectiveness of these reforms in three years’ time. 

Protect children from endangerment and harm or the danger of serious harm as a result of the manufacturing or 
cultivation: Clandestine laboratories and illegal hydroponic set-ups pose serious health and safety risks as the 
chemicals used are extremely volatile and toxic. Children are particularly vulnerable due to their lower tolerance 
to chemical toxicity. Further, a child might not be aware of the danger or might not be able to leave.  

In 2010, the WA Police attended 133 clandestine laboratories in Western Australia. Of these, children were 
present at the premises, or identified as being a resident of the premises, in 34, or 30 per cent of cases.  

Additionally, the possession and storage of drug precursors can be inherently dangerous and can endanger and 
harm those who are exposed to them. The possession and storage of these items can potentially endanger or harm 
children, even if a drug manufacturing process has not yet commenced. 

The bill provides that, for a first offence, if an adult is convicted of manufacturing or preparing a prohibited 
drug, cultivating a prohibited plant, or possessing category 1 or 2 precursor items, and the offence endangered 
the life, heath or safety of a child under the age of 16, the court must use only one of the following sentencing 
options: suspended imprisonment; conditional suspended imprisonment; or a term of imprisonment. For a second 
or subsequent offence, the court will be required to impose a term of imprisonment of at least six months. 

When such offences cause bodily harm to a child under the age of 16 years, the court must impose a term of 
imprisonment of at least 12 months. While most drug manufacture takes place in residential premises, the 
reforms in the bill are not limited to these places, so regardless of where this drug manufacture or cultivation 
takes place, it is the exposure or harm that is caused to children that the bill seeks to capture. The amendments 
will apply only if the children affected are under the age of 16 years. The age of 16 years has been utilised within 
other Western Australian legislation that contains provisions relating to the welfare and protection of children. 
For example, section 263 of the Criminal Code, section 344 of the Criminal Code and section 64 of the Gaming 
and Wagering Commission Act 1987. 

As with the provisions concerning the sale of drugs to children, the government is keen to see how effective 
these changes will be in protecting children from harm through drug manufacture or cultivation. Accordingly, 
the bill contains a requirement for the minister to review the operation and effectiveness of these reforms in three 
years’ time. 

Ban the sale of all illicit drug use paraphernalia: Drug-use paraphernalia are any products marketed to drug users 
to assist them in taking illicit drugs, such as cocaine kits, bongs and ice pipes. The selling or supplying of drug-
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use paraphernalia can be seen to normalise and promote the use of illicit drugs. Under the Misuse of Drugs Act 
1981, it is an offence to sell or supply ice pipes or cannabis-smoking paraphernalia. The penalties for these 
offences range from up to two years’ imprisonment to a fine of up to $24 000. In addition, the Misuse of Drugs 
Act 1981 makes it an offence for a person to possess any pipes or other utensils for use in connection with the 
smoking of a prohibited drug or prohibited plant in or on which there are detectable traces of a prohibited drug or 
prohibited plant. The penalty for this offence is a fine of up to $3 000, a term of imprisonment not exceeding 
three years, or both. 

The bill proposes that the Misuse of Drugs Act 1981 be further amended to make it an offence to sell any drug-
use paraphernalia to both adults and children, with the inclusion of more severe penalties for the sale of such 
paraphernalia to children. This amendment will encompass all the prohibitions that are presently in place in 
Western Australia and will ensure that the sale of such equipment to both adults and children is an offence. 
There will be two separate penalties for this new offence. The maximum penalty, if the offence is committed in 
relation to a child under the age of 18 years, is proposed to be a fine of up to $24 000 or two years’ 
imprisonment. In any other case, the proposed penalty for such an offence will be a fine of up to $10 000. 

It should be noted that the provisions currently contained within section 5(1)(d) and section 5(3) of the Misuse of 
Drugs Act 1981 will be repealed and replaced with proposed sections 7B(6) and 7B(7) respectively. It also 
should be noted that proposed section 7B(6) refers specifically to drug paraphernalia that contain traces of 
prohibited drugs and plants, rather than the terms “pipes” and “other utensils”. The new terminology will expand 
the application of proposed section 7B(6) so that it is broader than the definitions of “pipes” and “other utensils”.  

Additionally, the maximum monetary penalty of $3 000 for the current offence in section 5(1)(d) will be 
increased from the $3 000 to a maximum of $36 000. This figure is consistent with the principles of the 
Sentencing Act 1995, which provides that the monetary equivalent for terms of imprisonment is $1 000 per 
month of imprisonment.  

Additionally, the bill provides appropriate defences to the offences of displaying and selling drug paraphernalia. 
This will ensure that drug paraphernalia may be displayed or sold in prescribed circumstances, such as being part 
of a needle-exchange program. The prescribed persons, drug paraphernalia and circumstances that allow for the 
display or sale of drug paraphernalia will be detailed in regulations. 

Consequential amendments to other legislation: The bill will make consequential amendments to the Bail Act 
1982, the Spent Convictions Act 1988 and the Working with Children (Criminal Record Checking) Act 2004. 
The consequential amendment to the Bail Act 1982 is minor in nature. The bill will amend schedule 2 of the Bail 
Act 1982 to include in the list of serious offences the offence of endangering or harming a child through the 
possession of specified quantities of category 1 and 2 items, as in section 14(1) of the Misuse of Drugs Act 1981.  

The consequential amendment to the Spent Convictions Act 1988 is also minor in nature. Section 11(6)(a)(i) of 
the Spent Convictions Act 1988 refers to an offence involving cannabis committed under section 5(1)(d)(i) of the 
Misuse of Drugs Act 1981. As proposed section 7B(6) will replace section 5(1)(d)(i), it is appropriate that 
proposed section 7B(6) also be referred to in section 11(6) of the Spent Convictions Act 1988. 

The consequential amendment to the Working with Children (Criminal Record Checking) Act 2004 will insert 
into schedule 2 of this act proposed section 7B(4), which relates to the sale of drug paraphernalia to children. 
The effect of this amendment is that the sale of drug paraphernalia to a child will be considered a class 2 offence, 
and any person with a charge or conviction for this offence who seeks an assessment notice allowing them to 
work with children will be issued with a negative notice by the CEO of the Department for Child Protection. 

I commend the bill to the house. 

Debate adjourned, pursuant to standing orders. 
 


